
~mT (FileNo.): V2(0)11/North/Appeals/ 2017-18
3ftfrc;r .m-a-~r mT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 288-17-18

~(Date): 28/01/2018 ~~ cfi'l"~(Date of issue): ..5/._1,h?a/~
~ 311T ~fq;'t, 3wrcFc,(3ftfrc;r-II) ciqRf trrfu:r

,:> '

Passed by Shri Uma Shanker, Commissioner (Appeals)

pg°a?±--

Q
'Ef

------3wrcrc=r,~ ~ ~rc>=cfi, (~-Custom house), Jle;J.lc;l~lc;- II, .:ttl.!.fcfcilc>l.!.f,:> ,:> ,:>

aarr 5rt
a 3mer i_fecaia fer~ ---- ~
Arising out of Order-In-Original No. IV/16-30/MP/16-17 Dated: 18/05/2017
issued by: Deputy Commissioner Central Excise (Div-Custom house), Ahmedabad-II

:;i4"1c>1cf>di/\,lklc!la'I cfiT o=m=r m '9ctT (Name & Address of the Appellant/Respondent)

Mis Inox Wind Limited

as nfR z 3r4t 37er t 3riar 3uqru mar t m a 5r 32er # 4f zranfeff fr
sT¢ Tr GE 3#f@at at Jl"Cl'R;r nT utaruT 3m7daG Ill # #ar & I,:> ,:>

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3iffif~ q;r~~ :.,,
Revision application to Government of India:

(1) (c!,) (i) #&hr 3el rs 3rf@,fr+ 1994 #r err 3ffffi crfRr ~ d[1J'~~~ii° tfclTcFc'f.,, ~
tTm qi)- 3r-Irr a rarerura a 3iiiucarur 3rdzca 3rflT 'fITTICf, a:rr«=r "fficliT{ , fcim~.~

,:> ,:>

} fas, at<tr #ifr, tac Ar srca, iz i,a$ Re«#-11ooo1 st #r s#uf 1

A revision application lies to the Under Secretary, to the G::ivernment of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zfeml #t zif a m # as zGr arar far ±isra zr 3ra=<:l chl{@cri -tr zrr fa#t
gisra a au sisra kma srar ±, zn fatsisrar zr sisrark a fa#r an
ii z far isra zm #t 4fan a alt ~"$1" I.,,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) 3na h az farzz zn qr ii zifa mt R znr mT a faft ? 3ir eye
q;u)- diTc>f ~~ era a Raz hmm # a)- gn ah ag fa#ta zr veer i ~4ifact t I

,:>
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if#a wnra at snr4a yc # :fIBR frg uit sq€t feer ct)- '1W t 3th ha om#r uit za
l:TRT ~ frr<lli cB" ~fITTlqj" ~. ~. cB" aRf tJTfur m.~ tR <TT q]q lf fa srfrfri (i.2) 1998
l:TRT 109 aRT~- ~ 'R 131 I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ifsnsr yea (rfra) ura8, 2001 cB" frr<lli 9 cB" 3Rll@" fc!Plfcftc qua iaI g-s it ufi
, #, ~~ cB" m 3rrr )fa fl#fa a fl ma a fl er-srr yi aft mag at ~-~

mTim cB" TT; Ufa 3mr4a fhu n1Tr if1 r# rrm~- cJJT jM~M cB" 3Rll@" t1m 35-~ if
mfw 1Jfr cB" ::f@R cB" ~ cB" Wl!.T irarR-6 "cJ@Ff c5T m 'lfi ffl°~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~ 3ITTWf · cB" Wl!.T Gisi via van ya al q? u \:ffffi cp1=f 131 "ITT ~· 200/- 1!flx:r :fIBR
al u; at ursi vivaay cal a vnar st "ITT 1 JOO/- ct)- 1!flx:r :fIBR ct)- ~ I ·

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(1)

(a)

arqr ran 3rf@/Ru, 1944 cBT l:TRT 35-~/35-~ cB" 3TT,l@":

Under Sectidn 358/ 35E of CEA, 1944 an appeal lies to :-
affaar qcaria iifea ft mm tr zyen, hr ala zyca vi hara r@lat; =urzuf@ran
6t fain 4f8ata is i. 3. 3. #. g, {fc at yi

the special Qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pl'.lram, New Delhi-1 in all matters relating to classification valuation and.

"3cR'I~Rsla ~ 2 (1) cJJ if ~~. cB" m :m ~. 3llfrc;rr cB" 'l-J'Jl'@ if ~~. ~
Ira zyers y hara 3r4la)r zrznrf@rut (Rrtez) at ua &#ta fl8at, srsnar i sit-2o, q
##ea g1Racca #qlsus, auntr, 3li5l-J&l<lll&-380016.

0
tr gca,akawar yen ya hara 3r@ta zmrznrf@aur # If aft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(b)

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentionec· in para-2(i) (a) above.

tu Una zyes (3r#ta) fmta4), 2oot dt ear a siafa rua gv-a ffR fag 3aI
ar4it4 znnf@eravj . al n{ rat # fas 3r4ta fag n; 3rr?r 61 ar 4Raif fed ui var zgcn
cB1 l=fi.T, m ct)- l=fi.T 3Tfx 'cl<TT<lT 1T<lJ ~ ~ 5 'cllW m \:ffffi cp1=f t cfITT~ 1000 /- 1!flx:r 'lfGF1t_ .... ,
'i5Tlfr I uai sna yea #kt is, nu #6t lWT[ 3TTx WTl<To <Tm~-~ 5 ~- <TT 50 ~ "dcl'i')TT~fil, ,'.c:'F?- t',
Tg 5ooo/- #hr urn sift.sasi sn ya #t rir, ans at ir sit nra ·rar gif57 50 ..24%,
'cllW znT Uq unr & ar 6; 100oo/- #hr aunt itft I ct1" 1Jflx:rm xRrl{clx cB" rfFlf!/ ·· . ,: "f-:. l .

\ i::' ,:. ·." F "' t:..4/-:?



'
arfhiars a ?i viir at urhl zr rv sen fhh fa las~a ea a ka at

- ~cITT "ITT "Gl"ITT '3cm~cJft tfto ft-12.Rf t I . .

The appeal to the Appellate Tribunal sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuR@ gr smr#gra{ pr smsii nr arr star a at rt pr sitar # frg uh ar garfarer a fur ult alReg za zg cJJ ta gy sf fa frar qdlf ffl cJJ ~ .:f~~ ~
Furn,f@raur at va r@la n#trl t ya oaas f@rut urar&l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

One copy of application or 0.1.0. as the case may be, and the _order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a sit if@r cat at firvra ar fuii at ail aft em naffa fut urr & ut #tr zca,
4tr wnraa yea vi hara 3rq#tr zrznfrawr (arfRf@) Rm, 1982 # ffea ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft ye, a€ha Gala ye vi aia sr9ht urn@raur (Rrec), a sf arft«at m
~J-JTJY(Demand)-qcr cl;s (Penalty) cITT 10% qa smar sear 3fear k 1 zaifa, 3ff@raacrqaGr#r 1o #ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

a.4r3era eraall@arah3iaai7a, gnf@ ztar "aacr RR aiar"(Duty Demanded) -
.3

() (Section)isDhzazafeffa if@;
(ii) fararr?rlz fsz#r r@r;

} (ii) dz#fezritarr6ha«a2r fer.

> rqasr 'ifa3r4tr'sztqaartqc ii, sr4ls'fra #feeqa sraaRn arr?&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre.,deposit is a mandatory condition :for filing appeal before CESTAT. {Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) amount of erroneous Ce.nvat Credit taken;
(iii) c:1mount payable under Rule 6 of the Cenvat Credit Rules.

ral ii ,gr 3mar a sf 3r4hr if@awr a qr ski ea 3rzrar ~ro:<ii" m GOs fclc11Ra tn" m d1TJ1" ~

·'a'JV arcs # 10%par w 3it sazi #a vs fclcll,Rt1 tn" cJGf ?\Us cfi" 10% ·erasr r r srat 1
In view of above,_ an appeal agai~st this order shall lie before the Tribunal on paymentof.J 0.%.. ····<
of the duty demanded where duty, or duty and penalty are 111 dispute, or penalty, where,..!?!8nalty:,"(~>,
alone is in dispute." Iiy . ~\\

si ;', \ ' •. I , -: /

0»2.1"a.o, /
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M/s lnox Wind Limited, Plot No. 128,: Village: Rohilla, Ahmedabad-Rajkot

Highway (NH-8A), Taluka: Bavla, Ahmedabad-382 230 (hereinafter referred to as 'the

appellant') is a subsidiary of INOX Group of companies engaged in the manufacture of

Wind Operated Electricity Generators (WOEGs) that includes Tower, Nacelle, Rotor,

Wind Turbine Controller, Nacelle Controller and Control Cables meant for generation of

electricity. The appellant was procuring some parts required for manufacture of WOEG

by availing exemption from payment of Excise duty as per Sr.No.332 read with

Sr.No.332A of Notification No.12/2012-CE dated 17/3/2012 (as amended by

Notification No.12/2014-CE dated 11/07/2014).

2. The relevant portion of Notification No.12/2012-CE dated 17/3/2012 as amended

by Notification No.12/2014-CE dated 11/07/2014 is reproduced as follows:

SI. No. Chapter or heading Description of excisable Rate Condition
or sub-heading or goods No.
tariff item of the
First Schedule

332 Any Chapter Non-conventional energy Nil -
devices or systems specified

in List 8
"332A Any Chapter Parts consumed within the Nil 2;

factory of production for
the manufacture of goods

specified in LIST 8

-
Condition Where such use is elsewhere than in the factory ofproduction, the

exemption shall be allowed if the procedure laid down in the
2. Central Excise (Removal of Goods at Concessional Rate of

Duty for Manufacture of Excisable Goods) Rules, 2001, is
followed.

Further, WOEG is covered under Sr.No.13 of in List 8 of Notification No.12/2012-CE

dated 17/3/2012 as follows:

0

0

(13) Wind operated electricity generator, its components and parts thereof
including rotor and wind turbine controller

The appellant had submitted a letter dated 04/03/2016 to the Assistant Commissioner of
Central Excise, Division-Ill, Ahmedabad (hereinafter referred to as 'the jurisdictional

AC.') seeking permission under Central Excise (Removal of Goods at Concessional
Rate of Duty for Manufacture of Excisable Goods) Rules, 2001 to procure 'Plates
HR' from MIs Essar Steel India Limited to be used in the manufacture of WOEGs as per

condition 2 for Sr. NO.332A of Notification No.12/2012-CE dated 17/3/2012. The
Assistant Commissioner, Central Excise, Division-Ill issued a letter F.No.III/Inox/B

1Bond/47/15-16 dated 01/03/2017 to the appellant intimating that as per the clarification

given by C.B.E.C. vide Circular No.1008/15/2015-CX issued from F.No.201/08/2015- .
CX.6, exemption under Notific~tion No.12/2012-CE dated 17/3/2012 has been gran,~.•-l~;:.!"'1
only to 'parts' of WOEG and its 'parts and components' but no such exemption has· f} z%3,
been provided for 'raw materia/s'consumed in the manufacture of 'parts' or 'part o\tte_·--.,\ '---~-9:: J_'./ J r

>>6°s\?4so,er ''
·· .... ,......___:!5.___
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parts' of WOEG. The jurisdictional A.G. held that in the instant case, unlike parts which

can be directly fitted into the final product, the H.R. Plates have to further undergo

manufacturing process before they can be converted to a tower and hence HR Plates

can be considered as raw materials and certainly cannot be considered as parts or

components. On the basis of the said reasoning, the Assistant Commissioner rejected

the applications filed by the appellant for removal of goods at concessional rate of duty

under Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture

of Excisable Goods) Rules, 2001, vide his letter dated 01/03/2017.

3. The appellant submitted a letter dated 12/04/2017 to the jurisdictional

Commissioner of Central Excise, Ahmedabad-II in support of its claim for exemption

under Notification No.12/2012-CE dated 17/3/2012. The view of the Commissioner to

the effect that "a part has to be of specific size and shape which is suitably for use

solely or principally with a particular machine and the benefit of the said Notification, as

amended cannot be extended to HR Plates I Sheets" was communicated to the

appellant by the Deputy Commissioner, Central Excise (Technical), HQ,
0 Ahmedabad-11 (hereinafter referred to as 'D.C.(Technical)) vide letter dated 12/04/2017.

The appellant in the instant appeal has claimed that this letter was received on

24/05/2017 and filed the instant appeal on 21/07/2017. The grounds of appeal

adduced by the appellant are that the appellant relies on the decision in the matter of

Wimco Limited vs Collector of Central Excise, Shillong - 1986 (26) ELT 877 (Tribunal)

where in it has been held that letters of communication in the nature or the impugned

decision denying benefit / refusing grant of relief maintainable are appealable in the

court of law; that the D.C. (Technical) has neither deliberated the submission made by

the appellant nor has it brought out any logical analogy to reject the same because it

blindly refers to the decision of the learned Commissioner and follows the same blindly

without taking into cognizance the submissions made by the appellant and that the

submissions of the appellant are very crucial to the present case and if the same are

0 taken into cognizance then the decision communicated through the subject letter is a

non-speaking order and is liable to be set aside; Reliance is placed on Anil Products vs
CCE - 2010 (257) ELT 523 (Guj.). The appellant has also contended that 'part of a part'

constitutes 'part of the whole'; that List 8 pertaining to Entry No. 332 of Notification No.

12/2012-CE dated 17/3/2012 are exempt from levy of Excise duty; that not only WOEGs

but its components are also eligible for the exemption; that parts consumed within the

factory of production for manufacture of WOEG and Parts thereof are eligible for Excise

duty exemption; that in the case of Gemini lnstratech vs CCE, Nashik it has been held

that tower and blades constitute an essential component of WOEGs; that.the subject

steel plates is not merely raw material but duly constitute as parts used in the

manufacture of Tower. The appellant has also pleaded that binding principal of judicial

precedent needs to be followed.

4. Personal hearing in the appeal was held on 23/01/2018 attended by Shri Ket~n :' \ >t'·;
V. Tadsare, Advocate and Shri Ketan Mohananey, C.F.O. of Inox Wind Ltd. The learned, ..- if

a.s/
2
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Advocate reiterated the grounds of appeal and explained the case. He submitted that

Surat & Indore Commissionerates have accepted their view point.

5. On carefully considering the facts of the instant case it is seen that the disputed

issue pertains to rejection of applications filed by the appellant with the jurisdictional

A.C. under Central Excise (Removal of Goods at Concessional Rate of Duty for

Manufacture of Excisable Goods) Rules, 2001 to procure 'Plates HR' from M/s Essar

Steel India Limited to be used in the manufacture of WOEGs as per condition 2 for Sr.

NO.332A of Notification No.12/2012-CE datec 17/3/2012. The applications were

rejected by the jurisdictional A.C. vide letter F.No.111/lnox/B-1 Bond/47/15-16 dated

01/03/2017. The appellant has filed the instant appeal on 21/07/2017 under the

provisions of Section 35 of the Central Excise Act, 1944 challenging the rejection of the

said applications on meritThe relevant portion of Section 35 of CEA, 1944 is as follows:

SECTION35. Appeals to [Commissioner (Appeals)]. - (1) Any person aggrieved
by any decision or order passed under this Act by a Central Excise Officer, lower in
rank than a [Principal Commissioner of Central Excise or Commissioner of Central
Excise], may appeal to the Commissioner of Central Excise (Appeals) [hereafter in this
Chapter referred to as [the Commissioner (Appeals)] within sixty days from the date of
the communication to him of such decision or order :

o

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of
sixty days, allow it to be presented within a further period of thirty days.]

0

From the above, it is clear that the statutory limit for filing an appeal with Commissioner

(Appeals) against an order passed by an officer lower in rank than Principal

Commissioner/ Commissioner is within sixty days of the date of communication of such

an order that can be allowed to be presented within a further period of thirty days. In the

instant case the appellant has filed the appeal under Section 35 of CEA, 1944 on

21/07/2017. On considering the appeal from the date of issue of the rejection order by

the jurisdictional A.C. issued on 01/03/2017, the appeal filed by the appellant is after

142 days of the date of issue. The date of communication of this rejection order dated

01/03/2017 is not available in the appeal documents. However, it is pertinent to note

that the appellant has clearly brought out in the grounds of appeal that it had made a

representation against the rejection order by submitting a letter dated 12/04/2017 to the

Commissioner, Central Excise, Ahmedabad-II. Thus as per its own admission, it is clear

that the appellant was in possession of this rejection order as on 12/04/2017. Even if

12/04/2017 is considered as the date of communication of the rejection order of the

jurisdictional Assistant Commissioner dated 01/03/2017, the. instant appeal filed on

21/07/2017 is after a period of 100days, which is clearly beyond the normal period of
appeal of sixty days and the further period of nine:y days permitted under Section 35 of

CEA, 1944. In the appeal memorandum, the appellant has mentioned that the instant
. . · . · . a@ms,

appeal is being filed against the letter of D.C. (Technical), HQ, Central Excise, >.2±±2».%
Ahmedabad-11 dated 16/05/2017 com~~nicated on 24/05/2017. on_ considering th·(f:(. J \.,,}\
letter placed in the appeal documents, it is seen that the D.C. (Technical), HQ, Cent(al i c ';;
Excise Ahmedabad-II is not the proper authority to deal either the applications filed bsa,"sS"so,o
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the appellant under Central Excise (Removal of Goods at Concessional Rate of Duty for
,: is

Manufacture of Excisable Goods) Rules, 2001 or with the rejection of applications

ordered by the jurisdictional A.C. The letter of D.C. (Technical), HQ, Central Excise,

Ahmedabad-11 dated 16/05/2017 merely conveys the opinion of learned Commissioner

that the benefit of Notification No. 12/2012-CE, as amended, cannot be extended to

H.R. Plates / Sheets. An appeal under Section 35 of CEA, 1944 has to be against the

order of an officer lower in rank than Commissioner and hence there is no scope to

entertain the instant appeal to qualify as filed against the letter of DC. (Technical)

intimating the opinion of Commissioner given in reply to the representation made by the

appellant. The appeal filed on 21/07/2017, when considered as against the rejection

order issued by the jurisdictional A.C. dated 01/03/2017 is filed beyond ninety days of

the date of communication. Accordingly, the appeal is rejected as non-maintainable on

the grounds of limitation.

0
6. 3 4taraarra# #stasr4at frzr 3qlsa at#t fansrar?1

The appeal filed by the appellant stands disposed of in the above terms. /ray!
(3mr sis)

31Tzr#a (3r4tr-%).:,

Date: 2/0\ /2018

o

iv'.'.
(K. ob)

perintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.

To
M/s Inox Wind Limited,
Plot No. 128, Village: Rohila,
Ahmedabad - Rajkot Highway (N.H. 8A),
Taluka: Bavla, Ahmedabad-382 230.

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: IV, Ahmedabad (North).
5. Guard File.
6. P.A.

\
'
'
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